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United States Attorney
District of Delaware Lo

J. Caleb Boggs Federal Building 302/573-6277
844 King Street, Room 5110 FTS/487-6217
Wilmington, Delaware 19801

August 15, 1991 71L15*8

Michael D. McIntyre, Esquire

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

P.0O. Box 7611 .

Ben Franklin Station

Washington, D.C. 20044

Re: United States of America v. Hercules, et al.
Civil Action No. 89-562-LON (D.Del.)

Dear Mike:

Enclosed please find two certified copies of fthe Consent .
Decree in the above-referenced case (the Consent Decree filed on
June 25, 1991), which was signed by The Honorable Joseph J.
Longobardi on August 13, 1991.

Very truly yours,

WILLIAM C. CARPENTER, JR.
United States Attorney

BY: (::222#’

Patricia C. Hannigan
Assistant United States Attorney
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FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA,

Plaintiff,

HERCULES INCORPORATED,
ALLIED-SIGNAL INC.,
AMERICAN CAN COMPANY,
AMERICAN CYANAMID COMPANY,
AMOCO CHEMICAL CORPORATION,
AVON PRODUCTS, INC.,
CHAMPLAIN CABLE CORPORATION,
CHRYSLER CORPORATION,
CONGOLEUM CORPORATION,
E.I. DU PONT DE NEMOURS & CO., INC.,
GENERAL MOTORS CORPORATION,
IcI AMERICAS, INC.,
JOHNSON CONTROLS, INC.,

. MOTOR WHEEL CORPORATION,
OCCIDENTAL CHEMICAL CORPORATION,
SCA SERVICES, INC.,
STANDARD CHLORINE OF DELAWARE, INC.,
WASTE MANAGEMENT OF DELAWARE, INC.,
and WITCO CORPORATION,

Defendants.
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I. INTRODUCTION

. e—_— -

1. on December 28, 1990, the United Stétes of America
(the “United States”), on behalf of the Administraior of the
United States Environmental Protection Agency ("EPA”), filed an
amended complaint against the above~-named defendants under
Section 107 of the Comprehensive Environmental Resbonse,
Compensation and Liability Act (”CERCLA”), 42 U.S.b. § 9607, as
amended, for reimbursement of Past Removal Costs, as defined in
Section VI.A and B, herein, incurred by the United States in
responding to the release or threatened release pf hazardous

substances at the Delaware Sand & Gravel Superfund Site in New

Castle County, Delaware (the “Site”). The amended complaint also
seeks a declaratory j{zdgment on 1iabi1“i-.-ty for otl';et.rrres'ponse .
costs or damages that will be binding on any subséquent action or
actions to recover such further response costs oridamages under
Section 113(g) (2) of CERCLA, 42 U.S.C. § 9613(g)(§).

2. Defendants Hercules Incorporated, Allied-signal,
Inc., American Cyanamid Company, American Can Coméany, Amoco
Chemical Corporation, Champlain Cable Corporation; Chrysler
Corporation, Congoleum Coxrporation, E.I. du Pont ée Nemours &
Co., Inc., General Motors Corporation, ICI Ameriqgs, Inc.,
Johnson Controls, Inc., Motor Wheel Corporation, Occidental

Chemical Corporation, SCA Services, Inc., Standard Chlorine of

Delaware, Inc., Waste Management of Delaware, Inc., and Witco
Corporation (“Settling Defendants”) and the United States wish to

resolve the United States’ claims for Past Removal Costs, as .
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Removal Costs, as defined in Section VI.A and B, herein, against
the Settling Defendants without further litigation, and without
affecting or impairing any claims of the parties against anf
person or entity other than as explicitly stated herein.

3. “The Settling Defendants and the United States
agree that this settlement, is fair, reaéonable; in the public -
interest, made in good faith and at arms length, and that entry
of . this Consent Decree is the most appropriate means to resolve
the United States’ claims.

NOW THEREFORE, kefore the taking of any testimony,
without adjudication of the merits of the United States’ claims
alleged in the amended complaint, without admission with regard
to liability by any party, and with the consent of the parties
hereto, it is hereby ORDERED, ADJUDGED, and DECREED as follows:

II. JURISDICTION AND VENUE

A. This Court has jurisdiction over the subject
matter of this action and over the parties to this Consent Decree
pursuant to 28 U.S.C. §§ 1331 and 1345, and Sections 107{(a) and
113(b) of CERCLA, 42 U.S.C. §§ 9607(a) and 96123(b). The parties
agree to be bound by the terms of this Consent Decree and not to
contést its validity in any subsequent proceeding arising from
it. T |

B.’ Vénue is proper in fhis Court pursﬁant to Section

113 (b) of CERCLA, 42 U.S.C. § 9613(b), and 28 U.S.C. § 1391(b).
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III. APPLICABILITY

This Consent Decree shall bk binding upon the United
states and the Settling Defendants, their successors, and
assigns.

IV. AUTHORIZATION . _ - . B

The undersigned representative of each éettling
Defendant certifies that he or she is authorized ?y the Settling
Defendant(s) for whom he or she is signing to enter into this
Consent Decree and to execute and legally bind the Settling
Defendant to the terms and conditions of this Consent Decree.

V. VOIDABILITY . .

Tf for any reason the Court should decline to approve
this Consent Decree, this Consent Decree shall be;void and the .
terms hereof cannot be used as evidence in any 1i£igation.

Vi. PAST REMOVAL COSTS

A. “Past Removal Costs” include all cc%ts incurred by
the United States from November 1, 1979 through Abril 22, 1988 to
conduct inspections, monitoring, evaluations, asséssments,
sampling, analysis, immediate removal response actions, the
Remedial Investigation and Feasibility Study (”RI/FS”) of the
Site, and issue the Recordrof Decision (”RQD;) daéed April 22,
1988 concerning the Site, totalling $2,160,139.36f;p1us costs of
enforcement incurred in collecting those costs and statutory

interest accrued upon said Past Removal Costs.

B. The Past Removal Costs do not include any response
costs incurred in connection with any federal activity at the .
-_— 4 —_—
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Site except as expressly provided in paragraph VI.A, supra. For
example, Past Removal Costs do not include the costs of the
design, developmént or ovérsight of any phases of any other
removal action(s), or any remedial action taken at the Site.
VII. REIMBURSEMENT OF PAST REMOVAIL COSTS
A. Within thirty (30) days of the entry of this
Consent Decree by the Court, the Settling Defendants,
collectively, shall pay the sum of ONE MILLION FOUR HUNDRED
SEVEN-_TY FIVE THOUSAND DOLLARS (%$1,475,000.00) to the United
States by certified or ¢ashier’s check, payable to ”EPA -
Hazardous Substances Superfund,” which check shall reference the
Delaware Sand & Gravel Site by name, and shall be delivered to:
E.P.A. Region 3
Attention: Superfund Accounting
P.0. Box 360515M
Pittsburgh, PA. 15251
B. A copy of the certified or cashier’s check and any
transmittal letters shall be sent simultaneocusly to the Regional
Hearing Clerk, 3RC00, EPA Region III, 841 Chestnut Building,
Philadelphia, PA. 19107, and to therChiéf, Erivironmental
Enforcement Section, Environment and Natural Resources Division,
United States Department of Justice, P.0O. Box 761i, Ben Franklin
Station, Washington, D.C. 20044.
C. Any payments not paid when due shall accrue

interest at the rate of ten percent (10%) per annum, calculated
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VIII. RESERVATION OF RIGHTS ' ~

A. Except as provided in Section IX,

infra, the

United States expressly reserves all its rights under federal
law, including its right to take action against the Settling
Defendants or against any other alleged responsiﬁle party to
obtain injunctive relief at the Site or to recovér any and all
costs of response as “response” is defined in Seqtion 101(25) of
CERCLA, 42 U.S.C. é 9601(25), (except Past Removal Costs as
Sefined in Section VI.A and B herein), incurred or to be incurred
by the United Stétes at the Site. The Settling Defendants
expressly reserve all rights and defenses with réspect to such
claims, except as provided in paragraph VIII.B, infra.

B. In any subsequent action by the Uﬁited States for .
injunctive relief or for the recovery of response costs, other
than Past Remcval Costs as defined herein, incurfed by the United
States at the Site, the Settling Defendants shall not assert any
defense of claim-splitting, collateral estoppel,iand res Jjudicata
based upon the f£filing or dismissal of this action for Past
Removal Costs, or entry of this Consent Decree. vThe United
States reserves all claims for costs incurred by the United

States (other than Past Removal Costs as defined herein) against

the Settling Defendants.

IX. COVENANT NOT TO SUE

A. In consideration for the payment to be made by the
Settling Defendants as provided in Section VII, su a, and
effective upon receipt of such payment, the United States .
- 6 - ,;
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. covenants not to sue, execute judgment or take any other civil
judicial or administrative action against the Settling Defendants
for recovery of the Past Removal Costs. I

B. In consideration of the covenants made in this

Consent Decree, the Settling Defendants will not make any claims
or demands for the Past Removal Costs as defined herein against
the United States either in its own name or as trustee of the
Hazardous Substance Superfund established by Section 221 of
CERCLA, 42 U.S.C. § 9631, including any claims pursuant to
Sections 106(b), 111 and 112 of CERCLA, 42 U.s.C. §§ 9606(b),

9611 and 9612, or make any claims for indemnification or

i
e

contribution by the United States of the amount paid pursuant to

-,

Section VII.A, supra. N e S
C. Nothing in this Consent Decree shall be construed

as an allocation or apportionment of the iiability of the

Settling Defendants or of any person not party to this Consent

Decree, for any response costs incurred by the United States in

connection with the Site, or for injunctive relief at the Site.

. D. This covenant not to sue does not cover: 1.) claims
based upon a failure by the Settling Defendants to comply with
the terms of this Consent Decree; 2.} any claim for recovery of
response costs not listed in Section VI of this Consent Decree;
3.) criminal claims; 4.) claims for damages to natural resources
at the Site; and 5.) claims based on liability for hazardous

substances removed from the Site.
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X. CONTRIBUTION ACTIONS BY OTHER PARTIES

Payment by the Settling Defendants pursuant to Section
VII of this Consent Decree resolves the Settling Défendants’
alleged liability to the United States, within the%meaning of
Section 11i3(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(23, for the Past
Removal Costs as defined in Section VI of this Consent Decree.
The Settling Defendants are entitled, therefore, tﬁ such
protection from contribution actions or claims aslis provided by
Section 113(f) (2) of CERCLA, 42 U.S.C. § 9613(f)(2). The
Settling Defendants, as among themselves only, waive their right
to protection against contribution actions relating to Past
Response Costs as defined in Section VI of this ansent Decree.

XI. STATEMENT REGARDING LIABILITY

This Consent Decree was negotiated and executed by the
United States and the Settling Defendants in good faith to avoid
potentially expensive and protracted litigation. The executicn
of this Consent Decree is not and shall not be coQSidered an
admission of liability or fault of any kind, nor is it an
admissicn of the factual allegations set forth inlthe amended
conplaint. Neither this Consent Decree nor any of its terms or
provisions shall constitute any evidence against, admission by,
or estoppel against the Settling Defendants, excebt as provided
by Section VIII.B, supra, or the United States with respect to
any claim or cause of action arising from the contamination at

the Delaware Sand & Gravel Site, except as may be necessary for

the Settling Defendants to obtain the contribution protection .
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granted in Section X, supra, and except in any proceedings by the
United States to enforce the terms of this Consent Decree.

XI1. RESPONSE AUTHORITY

Nothing in this Consent Decree shall be deemed to limit
the United States’ response authority under Sections 104 and 106
of CERCLA, 42 U.S.C. §§ 9604 and 9606,

XITI. RETENTION OF JURISDICTION AND TERMINATION

Upon delivery to the United States of the sums provided
for in Section VII of this Consent Decree, this acticen by the
United States under Section 107 of CERCIA, 42 U.S5.C. § 9607
against the Settling Defendants for the Past Removal Costs shall
be dismissed with prejudice. Following such dismissal, the Court
shall retain jurisdiction of the United States’ request for
declaratory relief against all defendants under Section 113(g) (2)
of CERCLA, 42 U.S.C. § 9613(g)} (2}, andtany cross-élaims and
third=-party claims. -

XIV. COSTS OF SUIT AND ENFORCEMENT

The Settling Defendants shall kear their own costs and
attorneys’ fees incurred in this action through the date of entry
of this Consent Dedree. Each party to this Consent Decree
expressly reserves its right to collect its unreimbursed costs
and attorneys’ fees under CERCLA from any other nén?seftlingr
responsible party as more fully set forth in Section VIII of this

Consent Decree.
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The parties agree and acknowledge that final approval

and entry of this proposed Consent Decree is subject to the

requirements of 28 C.F.R.

§ 50.7.

FOR THE UNITED STATES OF AMERICA:

G- 17-7(

DATE

&/ (97

DATE

/  EDWIN B, ERICKSCON
““L’Regional Administrator

|

KLaMMJ/??%wau»//

" RICHARD B. STEWART

Assistant Attorney General

Environment and Natural Resources
Division ‘

U.S. Department of Justice

Washington, D.C. 20530

MICHAEL D. MCINTYRE, orney
Environmental Enforc¢ nt Section
U.S. Department of Justice

Box 7611 Ben Franklin Station
Washington, D.C. 20044

(202) 514-5471

WILLIAM C. CARPENTER, JR.
United States Attorney
District of Delaware

7@%£¢w/é§AZ%J¢%zy4¢y/

PATRICIA C./ HANNIGAN

Assistant United States Attorney

J. Caleb Boggs Federal Building

844 King Street, Room 5110

Wilmington, Delaware 19801 _
(302) 573-6277

é//g(f//-»o’-/%u

U.S. Environmental Protection
Agency - Region III

841 Chestnut Building

Philadelphia, PA 19107

- 10 - o R -
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DATE
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DATE

FOR THE SETTLING DEFENDANTS:

e 0 Mw

MARCIA F. MULKEY

"Regiocnal Counsel

uU.s. Env1ronmental Protectlon
Agency - Region III

841 Chestnut Building

Philadelphia, PA 19107

Voo R Lt

MARIA PARISI VICKERS

Assistant Regional Counsel

U.S. Environmental Protection
Agency - Region III

841 Chestnut Building

Philadelphia, PA. 19107

(215) 597-9387

- 11 -
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United States v. Hercules Incorporated, et al. R .
C.A. No. 89-562-LON
Consent Decree
United States District Court
District of Delaware

ﬁ'.',[O/‘“
pate ' '

v AL AL, %

(Signature)

E. D, Crittenden, Jr.
Senior Vice President

(Name and tffié)

- l2 -

AR200068




]
BT

United States v. Hercules Incorporated,
C.A. No. 89-562-LON
- Consent Decree .
United States District Court
District of Delaware

t at,

May 9, 1991
Date

Allied-Signal Inc. D

(Signature)

James A, Schutt, Director - Site Remedi;tioﬁm
(Name and title)

-13-
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United States v. Hercules, Incorporated, et. al.
C.A. No. 89~562~LON '
Consent Decree - -
United States District Court =
District of Delaware :

1 N . -
%M 30 1947 7 o
Dét?7 7 S

Primerica Holdings, Inc., successor-

in-interest to American Can
Company i

< p—— b2 -
sy: _ [lroa [ Frnddy L

455;§nature) R

- - -
Teveme T Fadden Vice 1 sitiad
(Name and title) i ‘

~14~ S
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United States v. Hercules Incorporated, et al. R
C.A. No. 89-562~-LON ey
Consent Decree
United States District Covurt
District of Delaware

Date

American anamid Compan

{Signature)

C. A. Ruibal, President; Industrial and Performance Produc
(Name and title) Divisi e L

- 15 =
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United sStates v. Hercules Incorporated,
C.A. No. 89-562-~LON
Consent Decree
United States District Court
District of Delaware

&
[
e

|

Date

//'//z;{}v /8 5%/

oco ¢ ical Conmpan

By: //Arr_{ﬁt/é’-)/ W%ﬁ?

Signature

. 7 3
Lager £ Vaselesks Dicec e £ fereermente! Frzdecdiod
Name and Title ~

-16-
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United States v. Hercules Incorporated, et
C.A. No. 89-562-10ON
Consent Decree
United States District Court
District of Delaware

5/47/7/

Date

Champlain Cable Corpcration e

(Signatire)

Eotkswe ‘T_T;GE\JE«JD# PEE.SVDEMT;.i .

(Name and title)

al.
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United States v. Hercules Incorporated, et al.
C.A. No. 89-562-1LON
Consent Decree
United states District Court
District of Delaware

5—/3/9/

Date

By: /74247bﬂ1-z4k§ﬁéﬁﬂlj ég;éﬁéé?

(Signayhre)

Lown Vewees Buyt

(Name and title)

STAFF Ceounses

- 18 - -
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ORIGiNg

. (Re)

United States v. Hercules Incorporated, et al,
C.A. No. 89-562-L0ON T
Consant Decree
United States District Court
District of Delaware

hJ{%v¢¢V///C?) {E?si/w S

Date : S :

Congoleunm Corporation

By: >-475i:;???,;;f’,_ T -

A81gnatyryg) . —_— o

Yﬁﬂg_ezg WPorA—
. Name and title) ‘
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United States v. Hercules Incorporated,
C.A. No. 89-562-LON
Consent Decree
United States District Court
District of Delaware

May 10, 1881

Date

- s L

(%&gnature)

By: "’:!’%Af /(Q» .W?x'?lﬂ-’/y - - ’:§

John B. Frazier, Manager - Business Prog;ams,:
(Please type name and title here)

-20- < : -
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United States v. Hercules Incorporated, et al. Ve o
C.A. No. 89-562~1L0ON
Consent Decree
United States District Court
District of Delaware

May 10, 1991 .
Date

General Motors Corporation

;"__J - ~
By: LG A Tl . )
(Signature)

Micieile T Ficker ~ Atlrncy
(Name and title) ~

- 21 -
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United States v. Hercules Incorporated, et al.
C.A. No. 89-562-LOKN

Consent Decree -

United States District Court

District of Delaware

May 8, 1981
Date

ICI Americas Inc,

Company Name

By:
ignature)

J. Kent Riegel
Vice President & GBeneral Counsel

(Name and title)

22—
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United States v. Hercules Incorporated, et al, C,
C.A. No. 89-562-1LON o
Consent Decree
United States District Court
’ District of Delaware

May 9, 1991
Date
Johnse t
e e :
By: - .

(Signature)

THOMAS J. COURTNEY
(Name and title)
BATTERY GROUP COUNSEL
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United States v Hercules Incorporated et al.

5/10/91

C.A. No.

Date

Motor Wheel Corporation

Company Name

ANl

4§7§nature) *

Dale R. Martin

89-562~L.0ON
Consent Decree
United States District Court
District of Delaware

Vice President, Secretary & General Counsel

{Please type name and title here)

—24-
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DATE : _ MARIA PARISI VICKERS
Assistant Reglional counsel
U.8. Environmantal Protesction
Agency = Reglion 1IIX
841 Chestnut Building
Philadeliphia, PA., 19107
{218) 587-9387

FOR THE BETTLING DEFENDANTS:

CCCIDENTAL CHEMICAL CORPORATION

(successor to Diamond Shamrock Chemicals

Company)

By H . / g.: Zw-j-/

~/ 7

Title: ViceEresidgnniégrg*“EnyirnnmgnLai aArroLreo
Occidental Chemical Corporation

Date: May 10, 1991

-25~

PAST COSTS CONSENT DECREE
CA No. 89-562-10N
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SENT BYiXerox Telecopier 7020 ¢ 5~ 7=§1 [ 3:52PM 1 2159721999; 215245%30513 4

ORIGINAL
L (Red)

United States V. Haraulas Incorporated g; al.
Cc.A. No. 89~-562-10N
Consent Decree
United States Digtrict Court .
District of Delaware

5. -1 L
Data
SCA Services, Inc.

v, AVRted &{&m-&?%wp.émCﬂcm&&&&&A a&;hB(\
(Name and title) s ' ‘ N i
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FRON LOKENSTEIN, SANDLER ROSELAND 992-1028 63.18,1991 18:35 | K, fL P, 4

United sStates v. Hercules Incorporated, et al, Qricira,
C.A. No. 89~-562-LON {Ref}
Consent Decreae
United States District Court
pistrict of Delaware

S’/v/j/

Daté 7
Standard Chlorine of Delawaxe, INc.
: 7,
By: L AL )
(Signature)
. _Bﬂﬁ_ﬁel’*?tzj L ]Alu.mu’ VP-&nem\ng\se}
{Name and title)
y
- 27 -
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SENT BY:Xerox Tetecopier 7020 + 5~ 7-81 | 3:53PM 2165721993~
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.

United States v. Hercules Incorporated, et al.
C.A, No. B9~-562-LON
Consent Decree
United States District Court
District of Delaware

Byt 2 < //'6’=h————__ N L

(sigriature) /

H.P\\{('{G\ {t\\(\.\’\ - Kt’&\c{'\ 2—:\\}.(&‘“\(&{(\"“1(“-\ Q,\;V_(\.g(k
(Name and title)

-28-
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United States v. Hercules Incorporated, et al. Oiicass:

Riestag.
C.A. No. 89-562-LON E;Eﬁ=
Consent Decree o

United States District Court
District of Delaware

o /51
s/

Date

Witco Corporation

Company Nanme

- (Signature) v

Michael D, F o Vi residert/
(Name and title) Finance & Administration

- 29 = ~
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THIS CONSENT DECREE (C.A. No. 89-562~LON)_%EREBY

e

ENTERED AND MADE AN ORDER OF THIS COURT THIS Vi 3 DAY OF

W , 1991.

- 30 -
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